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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
' . AUSTIN

IGWQM

donorable T. K, Wilkinson
County Auditor, Hill County
iiiliatoro, Tctas

Dear 3ir:
1043, requestinw the

Your letter of NoveAbse

“Will you vieawe furnihsh Hg with an opinion
. of your deparbisnt covering the llovwing ques- |

Stete of Texas the
1026, Code of Crinmin-
option of the constitu-
enactent of the orfficerts
by implication repezal orx :
lcle 102D, Code of Criainnl) Procedure,
e fecs thercin providcd uncolliecti-~

an ewtitled to charge and collnct fron
the defaqd- t in a crininal case the fees provided
for in article 1004, Code of Criminal Procedure,-
or has such article been expressly or by 1lanlica-
tion repcaled or sunerseded by th3 adoption of the
gouatituoionwl anendzent and the officer's salary '
av?
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“3, If in ansver to question No., 2 you
hold that it 1s the duty of the Distriet Clerk
of Hill County to oollect from a defendant in a
erizninal case the fees provided in article 1064,
Code of Criminal Procedure, then are such fees’
to be charged and collected in all felony cases
or are the saie to be churged and collected only
in felony cases in which the punishment assessed
i8 p fine-or Jail sentenco? .

4, .May the District Clerk refuse to deliver
a transcript for filing on appeal of a criminal
case until the costs of preparing the samo have
been paid cor an affidavit of inebility to pay has
been f£iled?

"5, Is 1t the duty of the District Clexrk &n :
Civil cases to tax and collect the fees provided : .
for in Article 3927 as amended in 1941 by acts of
the 47th Jegislature and in the abscnce of the fil-
ing of an affidavit of the inabllity to pay costs,
may the District Clerk refuse to deliver a transcript
on appeal antil the same has been paid by the paxty
epplying therefor?

6. Is it the duty of the District Clerk of
Hill County to charge and ugse diligence to collect
the fees provided in iAxticle 1064, C. C, P, in all
Telony cases in_which a conviction 1s obtained or
is this duty linited to cases in which the punish=
ment assessed 1s a Tine or jall sentence? * * *n

Hill County has a population of %8,355 inhablitasts
according to tho 1840 Federal Census and the county offiicials
of pald county are compensated on an-annual saiary basis,

Sections 1 8RA 5 of hrticle 39126, Vernon's Annotated
,Givil Stututesn, read .ag follows:

““ection 1. Ho district officer shall bve paid
by the State of Texas any fces or coanission for any
service perforacd by him; nor shall the Stute or any
county pay to any county officer in any county con-
taining a populetion of twenty thousand (20,000) in-
habitants or more according to the last prcceding
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. Federal Census any feo or conuaission for any

sorvice by hia performed as such officer; provided,
however, that tho asscasor and collector of taxes
ghall continue to ocollect and retain for the bene- .
it of the Officers' Salary Fund or funds herein.
after provided for, all fees and connlsslons which
he is authorized under the law to collect; and it -
_ghall be his duty to account for and to pay all

suoch nonies received by hin into the fund or funds
crcated and provided for under the provisions of
this Act; provided further, that the provisions of
this Section shall not affecect the payaent of costs
in civil cases by the State, but all such costs so
paid shall % accounted for by ths officers collect-
fng the same, as they are required under the provi-
pions of this set to mccount for fees, coumissions
and costs collected from private parties.t * *

“Beo, 5. It shall be the duty of all officers
- to o-arge and collect in the wanner authorized by
law all fees and conmmlssions which are peraitted by
law to be assassed and collected for al) official
service performed by theme. As and when such fees
are collected they ghall be deposited in the 0fficors!
Salary Fund, or funds provided in this act. In event
 the Coamlsaloners' Court finds that the fallure to
collect any fec or comnission wag due to neglect on
the part of the officer charged vwith the responsi-
billty of collecting sane, the amount of such fec or
comnission shall be deducted from the salary of such
officer, Before any such deduction is made, the Com~
missloners' Court shall furnish such officer with an
itenized statement of the uncollected fees with which
his acoount is to be charged, and shall notify such
officer of the time and place for a hearing on sana,
to determine whether such officer vas gullty of negli-
gence, which time for hearing shall be at least ten
days subsequeant to the date of notice. Unless an of-
ficer 1s charged by law with the responsidility of
colleeting fees, the Comnissioners' Court shall not
in any event make any deductions from the aibthorized
salary of such officaer,"
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: Article 1026, Vernon's Annotated Code of Criminal
procedure, provides: .

‘#In each county where there has been cast’
at the preceding presideatial election 3000 votes
or over, the district clerk or oriminul district
olerk eshall receive the following fees: Eight dol-
lars for cach feloay tase finally dlsposed of vith-
out trial or dismissed, or tried by Jury“whether
the defendant be acquitted or convicted; eight cents
for each one hundred vords in cach transeript on appeal
or chznge of vonue; cighty cents for eatering Jjudgmont
in habeas corpus cases, and elght cents for each one
hundred words for preparing transcript in hadbeas cor-
pus capes, In no event shall the fees in habeus oor-
pus cases exceed eight dollars in any ons cage. In
.each county where loss than 3000 such votes have bsen
so cast, ‘such clerk shall receive ten dollaras for such
felony case so disposed of, and ten cents for each one
hundred words in such transcripts, and one dollar for
entering judguient in each habeas corpus, The district
clerk of any county shall roceive £ifty cents foxr re-
cording each accoant of the sherliff." .

_ In view of the foregoing provisiona of Article 3%l2e,
supra, you are regpectfully advised that the District Clerk
of Hill County is not entitled to collect from the State of
Texas the fees provided for in aArticle 1086, Vernon's Annotated
Code of Criminal Frocedure, Article 1036 has be:n superssded
by the Orfficers! Salery law of this State insofar as those
counties whexe county officials are conponsated on an annual
salary basis are conceracd.,

: Ve now conslder your second qQuestion. Generslly
8peeking, Chapler 4, Title 15 of the Code of Criminal PFrocedure,
Presoribes the cost to be taxed against dofendonts in a misde-
meanor case upon conviction. (See Tex. Jur., Vel. 11, p. 392,
and the case of Overstrcet v, State, 15 8, We (2d) 1039),

Article 1054, Vercon's annotated Code of Criminal
Procedure, {s a statute allowing certein fees to clerks of the
district and county courts in ciminal cases to be paid by the
dofendant upon conviction. Said erticle is contained in Chap~
ter 4, Title 15 of tho Code of Criminal Procedure. '
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.Article-lglg-.Vbrnon'B Annotated Code of Criminal
srocodure, provides:

nYr the defendant is fndicted for a felony
and upon conviction his punishzent s by fine or's,
confinement in the county Jail, or by both such )
fine and confinenzent in the county jall or con-
victed of a misdexeanor, no costs shall Ye pald
by the State to any officer. All costs in such
cases shall be taxed, assesscd and collected &s

~ 4n midemecanor cases."

A8 heretofore stated, Article 120064, Vernon's Code of

Crininal Procedure, prescribes ocertain fees which are to be
puld to the district and couanty clerks by the defendant upon
conviction in misdensanor cases. In view of srticle 1019,
supra, it is our opinion that in fclony cases in which the

. panishaent assessed is a fize or a jall sentence, or both fine
end jail sentence, it is the duty of the Dlstrict Clerk in such
cises to tax, assess and colleoct the fees provided by Article
1064, supra, as in misdeneanor cases, 2

Article 1064, supra, hss not bsen repecaled by the
Cfficers! Balary Law of this State, Hovever, where the Dis-
trict Clerk is compensated on an annual basis, the fees collected
ander said article, must be deposited in the Officers! Salary
Fund of the county. It is our further oplinion that srticle
‘10064 dses not authorize the District Clerk to collect from any
¢efendant any Tees whatsoever in a felony case where the punish-
~ent sosessed 1s imprisonment in the penitentiary or death. . In
other words, if the defecdant is indicted for a felony and upon
conviction his punishiwent is by fine or confinezent in the county
Jall, or by both such fine and confinenent in the county jail,
¢r coavicted of a misdencanor, the fees provided by Article
1004 must be tazed, assessed and collected as in nisdeaeanor
€itos,  (See the case of Yx parte Taylor, 155 8, W, (2d) 815)

. What was said in answer to your second question
:;ﬂhgrs your third, and slxth questions, Therefore, we deen
* Uinecessary to discuss these questions further,
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Your fourth question is respectfully anaswered ?h

tho negetive, This idontical questlon has been paaged upon

by the COurt of Criainul appzuls in the cascs of YouAg v. Statse,
218 5. VW, 505; and Ed:aundson v, St¢nte, 6 S, W. (2d) 119, both
¢0808 expressly angwering the ldeatical question pressnted in
your inquiry in the negative,

With referdnce to your fifth question, you are ad-
vised that,.generally spzaking, it 1Is the Quty of the District
Clerk in civil cases to tax and collecct the fees provided for
§n srticle 5827, Vernon's amnotated Civil Statutes; however,
the District Clork caanot refuse to daliver a traﬁscripb on
appen) until) the same has been puld foxr by tbe party applying
therefor, whare there hes heen no affidavit of inadbility to
pay costs flled. A question identical to your fifth question
viap answered in the negstive by the Supreseo Court of this JState
in the early caseo of . ve Costley, 7 Tex, 460, Stated
another way, the Supreae Court held that a district clerk is not
entitled to deaand payzent of feces as a condition precedent to
the delivery of the transcript for transaission to the appellate
Court. This case has been followed &n later cuses, and ve dir-
cct your ettention to the case of Taylor v, Cardnar, 99 &, W,
fll, and the case of Maxfield, et 8l v, Pure 011 Comnany, et al,
74 . V. (24) 145, which followed the supreas Court case mentioned
above, .

This opinion is not to be construed as pertaining
to fees or compensation that the official court reporter nay
be entitled o for Utateament of Fects,

Yours very truly

AN . . . ATTORWEY GENERAL OF TEAAS
S o
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Ardell Villiams
hssistant

ATt BP




